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In brief

On 1 February 2018, the Australian Treasurer announced important updates that will impact howforeign
investors can acquire agricultural land (whether freehold orleasehold with a term over fiveyears) in
Australia, where approvals from the Foreign Investment Review Board (FIRB) are required. This
LegalTalk Alert providesa summary of the Treasurer’sannouncement and the subsequent guidance note
provided by FIRB, with a takeaway ofthe key elementsofthe change,impacts and interpretation ofthe
need for landtobe ‘marketed widely’. The new rules will have the greatestimpacton the ability to
consummate a deal off market with a foreigninvestor, one which has traditionally been favoured by
farmersand investorsalike.

In detail

On 1 February 2018, the Australian Treasurer announced important changes that will affecthow foreign
investorscan acquire agricultural land in Australia where Foreign Investment Review Board (FIRB)
approval is required forthe acquisition.

The key element of the change will require a foreign investor to demonstrate to FIRB, as partofthe
application process, thatthe property proposed to be acquired hasbeen marketed widely, allowing
Australiansan equal opportunity to participate in the sale process.

Following the Treasurer’s announcement, FIRBhas issued a guidance note in relationto the changes. Key
takeaways from the guidance note include:

The property must be ‘marketed widely’ which means:

e public marketing/advertising was undertaken for the sale of the property, using channels that
Australian bidders could reasonably access (for example, advertised ona widelyusedreal estate
listing site, orin a large regional /national newspaper);

e the propertywasmarketed/advertisedforat least 30 days; and

e therewas equal opportunity forbidsoroffersto be made forthe property while still available for
sale.
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http://sjm.ministers.treasury.gov.au/media-release/006-2018/
http://firb.gov.au/resources/guidance/gn17/

The guidance note also lists some exceptions to the new ‘marketed widely’ requirement, including where
the applicant:
e isacquiringa property via a private sale that was marketed/advertised in the above manner in the
last six monthsbut did notsell or where the sale fell through; or
e hasasubstantial Australian ownership share (i.e. 50 per centor more), as this constitutes an
opportunity for Australian bidders, de spite a foreign ownership share; or
e isrequiredto maketheacquisitionto comply with state or commonwealth lawe.g. mining bu ffer
zones.
The changes apply immediately, includingto applications currentlybeing considered by FIRB, as well as
thosetobesubmittedin the future.

Implicationsofthepolicy change

Inlightofthisannouncement,it is worth recapping the highlevel rules around foreign investmentin
agriculturalland, including:

e FIRBapproval will generallybe required for proposed investments in agricultural land by foreign
persons (excluding foreign government investors) where the cumulative value of a foreign
person’sagriculturalland holdings exceeds AUD15million. Ex ceptions apply to investorsfrom
Australia’strade agreement partners (Chile, New Zealand, Thailand and the United States), which
havehigher thresholds. All acquisitions of agriculturalland by foreign governmentinvestors
require approval.

e Separatetothe FIRBapproval process, allacquisitions of interestsin agricultural land by foreign
persons, regardless of whether they require FIRB approval and regardless of value, mustbe
notified to the Australian Taxation Office Register of Foreign Ownership.

The theme ofthe 1 February policy change, that Australians be given the opportunity to participate in the
sale process of agriculturalland where foreign persons are the ultimate acquirer, is not entirely new.
FIRBhas been raising thisissuein its assessment of foreigninvestment applications in relation to
agriculturallandin a number ofapplications PwChasbeeninvolved with in recent times.

Clearly, pressure has beenapplied through public channels by local interests in relation to the threat,
whetherreal or perceived, of valuable Australian agricultural assets favouring foreignbuyersin off market
transactions.

There are many legitimate reasons why a vendor would choose notto optfora public sale process of an
asset, includingfor political, reputational, commercial, privacy and timingreasons. Clearly,such a vendor
couldstill choose notto market their property ‘widely’ however, their potential source of buyers would
therefore exclude foreign personsif FIRB approval is required, thereby arguably limiting the ability for a
true market value beingachieved forthe asset.

Similarly, there may be good reasons why a foreign buyer may not wish to participatein a public sale
process. Takefor example an existing foreign agricultural land owner who wishesto acquire a
neighbouring property to expand operations. The ability to privately approach the neighbouring ow ner
and consummate a deal off market will be compromised where FIRB approvalis required.

The takeaway

Vendors, foreignbuyers and their respective advisers willneed to factorin these new FIRBrules when

planning forthe saleand purchase of agriculturalland in Australia. Ourexperience shows thatthereis
significant, growing appetite for Australian agriculturalland assetsand we awaitto see howthis latest

policy change mayimpact the market for agriculturalland.
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Let’s talk

For a deeperdiscussionofhowtheseissues might affect your business, please contact:

AndrewWheeler, Sydney Greg Quinn, Sydney Tim Lee, Melbourne
+61(2) 82666401 +61(2) 82660141 +61(3) 86030507
andrew.wheeler@pwc.com greg.quinn@pwe.com tim.a.lee@pwc.com
Stuart Landsberg, Brisbane Tiffany Barton, Melbourne DarrenCarton, Perth
+61(7) 32575136 +61(3) 86030334 +61(8) 9238 3412
stuart.landsberg@pwec.com tiffany.barton@pwe.com darren.carton@pwc.com
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