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Welcome

Welcome to the eleventh edition of the PwC
International Business Reorganisations (IBR)

Network Monthly Legal Update for November 2017.

The PwC IBR Network provides legal services to
assist multinational organisations with their cross-
border reorganisations. We focus on post-deal
integration, pre-transaction separation and carve
outs, single entity projects, and legal entity
rationalisation and simplification as well as general

business and corporate and commercial structuring.

Each month our global legal network brings
you insights and updates on key legal issues
and developments relevant to
multinational organisations.

We hope that you will find this publication helpful,
and we look forward to hearing from you.

In this issue
In our November 2017 issue:

e PricewaterhouseCoopers (Australia) examines
new exposure draft legislation for the introduction
of a corporate collective investment vehicle in
Australia; and

e PricewaterhouseCoopers Oy (Finalnd) considers
the impact of a recent decision of the Finish
Supreme Court case on the principle of limited
liability.

Contact us

For your global contact and more information on
PwC'’s IBR services, please contact:

Richard Edmundson

Managing Partner and Head of
International Business
Reorganisations, Washington D.C.

+1(202) 312-0877
richard.edmundson@ilclegal.com
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PricewaterhouseCoopers (Australia) — Proposed
Australian corporate collective investment vehicle

At a glance

In its 2016-17 Budget, the Federal Government
committed to developing a regulatory framework for
a corporate collective investment vehicle (CCIV)
followed by a regulatory framework for a limited
partnership collective investment vehicle. The
exposure draft of the CCIV legislation (Exposure
Draft) was released by Treasury on 25 August 2017,
in the form of a new Chapter 7A of the Corporations
Act 2001 (Cth) (Corporations Act).

This first article considers the objects of the new
legislation, the key features of the CCIV and issues
regarding governance and authority. In an article to
follow, we will provide more detailed commentary
on responsibility and accountability issues for the
CCI1V in the context of the duties of its corporate
director, as well as key matters for consideration
under the regime to be released for insolvency.

PwC

In brief

The Exposure Draft structures the CCIV as a body
corporate, which houses one or more sub-funds for
collective passive investment purposes. While the
tax detail is yet to be released, CCIVs are to provide
tax neutrality for investors, as well as features
familiar to both the domestic and offshore funds
markets, in order to resolve perceived regional
unpopularity of Australian unit trusts as commercial
investment vehicles.

The CCI1V is a hybrid: a body corporate operated as a
trust, more particularly a managed investment
scheme (MIS). Key elements of the proposed
regime remain to be drafted, but Treasury’s ‘core
framework’ imports the language and mechanisms
of a trust, presumably with trust law overlay, to a
body corporate.

The United Kingdom (UK) applies the corporate
form in its well-tested, open-ended investment
company (OEIC). However, the UK regulatory
framework operates as a standalone set of
regulations, borrowing only select concepts from
other sources such as the Companies Act 2006,
Insolvency Act 1986, and the Financial Conduct
Authority’s Handbook. The Australian CCIV regime
sits in the Corporations Act and the Exposure Draft
has created some anomalies between the traditional
character of a corporate and a trust

In particular, further consideration must be given to
additional legislation to provide:

a certainty of governance and authority;

b clarity of responsibility and accountability for
persons and entities within the structure; and

c effective operational flexibility.

The detail for the regime’s operations will follow the
initial consultation process. Given the work yet to
be done, an effective date of 1 July 2018 appears
ambitious, unless the regime is to be overly
dependent on Australian Securities and Investments
Commission’s (ASIC) proposed rulemaking powers
to supplement the legislation.
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In detail Objectives of new legislation ¢ Facilitation of migration to CCIVs:
Application of MIS concepts to the CCIV
Historical challenges with trust In its consultation, Treasury identified some key structure does suggest that a responsible entity
tructures objectives: (RE) could adapt its existing business model to
S 4 CCIVs are to reflect best practice for export include an additional Australian Financial
Historical concerns? in relation to the commercial including by providing arF\)insolvency re%imla' and Services Llcenc_e (AF.SI.‘) autho_rlsatlon to .
adequacy of the trust and MIS structure, when ' pperate CCIVs ina _5|m|Iar fash_lon tp that which
compared to the global managed funds landscape, b a policy directed towards: it employs for existing MIS. Migration
include that: facilitation will also rely on appropriate tax
i aligning CCIVs with the MIS regime, so both rollover relief.
a such vehicles are not separate legal entities: provide tax neutrality for investors (i.e. CCIVs . . .
. L . are limited to passive investment); d !nsolvency. 'I_'rea§ury will provide the
i they cannot exist in perpetuity; insolvency regime in the next release of
. ) ii avoiding leaving the MIS at a domestic legislation.
i they have no capital base; and competitive disadvantage to CCIVs; K biective: lat q
iii their members do not have the benefit of iii facilitating migration from MIS to CCIV €y OI.JeC IVe. re?.?. a f.ry an
general law or statutory limited liability; (where it makes sense to do s0); and compliance simplitfication
b there is no coherent insolvency regime. In : ; olificati This last objective is arguably the most important.
particular, access to trust assets is not necessarily v regulatory and compliance simplification. Treasury’s commentary in the Explanatory
guaranteed in insolvency where the rights of Have the policy objectives been met? Assessment at Memorandum to the Exposure Draft suggests that
unsecured creditors to access the assets of the this stage would be premature, for the reasons CCIVs will rely heavily upon ASIC to make CCIV
trust depend on the trustee’s right of indemnity below: rules under legislative instruments, specific
being unimpaired; and o exemption and modification orders. A regulation
a Tax: the relevant legislation has not yet been making power is also included for the new regime.
¢ there is disharmony of regulation; any gaps released, although it is presumed to follow a
under the Corporations Act require reference to similar conceptual basis to that already in place
state based trustee acts. for managed investment trusts.

b Competitive domestic (dis)advantage: is
difficult to gauge. The Australian domestic
market is comfortable with MIS structures; a
new structure with a new regulatory framework
may not have immediate appeal for established
funds managers relying primarily on Australian

1 Johnson Committee Report on Australia as a Financial Centre. sourced investment, although there is likely to be

interest from Europe and Asia.
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ASIC’s Consultation Paper 296 sets out that it
proposes to ‘provide guidance about key aspects of
the CCIV and Asia Region Funds Passport regimes
in a suite of substantive regulatory guides’. ASIC
has also taken this opportunity to reorganise its
existing guidance to include requirements for
CCIVs. The proposed regulatory guidance covers
establishing and registering funds, constitution
requirements, compliance and oversight, holding
assets, and proposed guidance for passport funds
under the new regime for that model.

The Australian financial services industry has
struggled increasingly under the difficulties posed
by pivotal regulatory requirements being spread
among the Corporations Regulations, numerous
regulatory guides, legislative instruments and other
documents, making regulatory compliance a
complex, expensive and labour intensive process.
This paper respectfully submits that the CCIV
regime would benefit greatly from more detail and
clarity in the primary legislation in lieu of a similar
series of fixes after the fact.

CCIV structural solution: a trust/
company hybrid

The CCIV, being a body corporate, has its own legal
identity, so that it can:

a existin perpetuity;
b provide a ‘corporate veil’ for members;

¢ own and deal with its own assets; and
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d transact and be solvent or insolvent in its own
right.

However, the CCIV is an unusual body corporate. It
is a ‘company’ limited by shares, with a sole
corporate ‘director’ (Corporate Director) to
function in accordance with trust based principles.
The Corporate Director is required to act on behalf
of the CCIV in a fashion similar to that of the RE, as
trustee of an MIS.

Accordingly, more detail will be required to
complete the CCIV framework, in particular, to
identify and neutralise those trust and company law
principles that are inconsistent with a well
understood corporate funds management model
meeting international and domestic expectations.

CCIV features

Constitution

The CCIV is a special Australian company limited by
shares, identified by the letters ‘CCIV’ at the end of
its name, and able to be incorporated as ‘wholesale’
or ‘retail’. Its constitution, which must be lodged
with ASIC, will act as the statutory contract between
the CCIV, its members and the Corporate Director.
The replaceable rules in the Corporations Act
(containing basic structural and procedural features
of a company) cannot apply to a CCIV.

Both the retail and wholesale CCIVs are to be
registered with ASIC. Similar to registered MIS,
there will be statutory requirements for the
constitution of a retail CCIV (but not for the
wholesale CCIV). Unlike wholesale unregistered
MIS, the requirement for registration of the
wholesale CCIV and lodgement of its constitution
may mean wholesale CCIVs will not be popular with
those sophisticated investors who prefer to keep
their negotiated commercial arrangements (usually
embodied in the constitution) out of the public
domain.

Corporate Director

The CCIV will have a sole Corporate Director and no
other employee or officer. The Corporate Director
must be an Australian public company holding an
appropriate AFSL akin to an RE.

The Corporate Director may appoint an agent, or
otherwise engage a person to do anything the
Corporate Director is authorised to do in connection
with the CCIV. The Corporate Director is liable for
those agents, even if they act fraudulently or outside
authority. Again, importing statutory concepts from
the Corporations Act which apply to an RE.

As with an RE, the Corporate Director can retire or
be removed by members, but must be replaced
(including by a temporary Corporate Director
undertaking the process to replace itself) or the
CCIV must be wound up. If the Corporate Director
changes, provisions in the legislation which mirror
the statutory novation provisions applying on the
change of an RE will also apply.
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Depository — retail CCIV requirement to
supervise Corporate Director functions

The retail CCIV regime has imported the European
Undertakings for Collective Investment in
Transferable Securities (UCITS) requirement for a
depository entity (Depository) that is independent
from the Corporate Director. The Depository is to
hold (on trust) the assets for a retail CCIV, execute
the directions of the Corporate Director in relation
to those assets, and supervise various functions
undertaken by the Corporate Director (including
issuing, redeeming, cancelling and valuing shares in
the CCIV). The Corporate Director can also appoint
a custodian to hold CCIV assets.

Wholesale CCIVs do not require a Depository,
however they can make an irrevocable election into
the Depository regime. Necessity for a Depository
in the Australian context (other than to follow
UCITS norms) is not immediately clear. The
requirement is not a feature of the MIS regime, and
will add a layer of investor costs with questionable
regulatory gain.
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Transactions affecting share capital

The current Australian statutory regime applicable
to transactions affecting share capital, such as
reductions of capital, buy backs, self-acquisition and
financial assistance, will not apply to CCIVs, which
will have their own regime. A CCIV can undertake
reductions of capital, based generally on principles
of fairness as between members of affected sub-
funds, and solvency of the sub-fund immediately
before and after the reduction. Self-acquisition of
CCIV shares and financial assistance to acquire
shares are prohibited (without exception).

In addition, while not entirely clear from the
Exposure Draft, payment of dividends to CCIV
members will be subject to new requirements
particular to this kind of entity (potentially in

addition to, or in replacement of, the net assets test).

The CCIV will permit a single corporate entity to
offer investors a number of different investment
portfolios through its sub-funds. A sub-fund may
constitute a single profile portfolio or offer
variations to the portfolio within the sub-fund
through different classes of shares issued referable
to the sub-fund (for example capital and income
alternatives).

Issues of certainty of governance and
authority

Corporate theory

Traditional corporate theory provides for a company
to act through its two organs: the board of directors
and the members in general meeting. The board of
directors is not an agent of the company, it is the
company; its governing mind. The Exposure Draft
provides however, that the Corporate Director of a
CCIV is to ‘operate the CCIV’ and to ‘perform the
functions conferred’ on the Corporate Director by
the CCIV's constitution and the Corporations Act, as
an RE/trustee of an MIS/trust manages the
property it holds on trust.

The Exposure Draft also distinguishes some
functions of the CCIV from those of the Corporate
Director. For example, the redemption of shares
and allocation of assets and liabilities to sub-funds is
done by the Corporate Director on behalf of the
CCIV, rather than by the CCIV itself. The Corporate
Director is in this way more akin to an agent of the
CCIV with some rights and obligations in relation to
its function being personal. This raises the question
as to who constitutes the CCIV, in particular for the
purposes of identifying the principal in dealings of
the Corporate Director with third parties.
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Uncertainty as to capacity of contracting
party

The legislation proposed is unclear on how a CCIV
executes documents. On the basis of the proposed
provisions, it appears that the Corporate Director
will execute contracts as ‘Corporate Director’, rather
than the CCIV entering contracts in its own capacity
(unlike a conventional Australian body corporate).
Detail as to statutory assumptions or safe harbour
rules is yet to be provided, including how third
parties might be entitled to assume certainty of
capacity.

Unless statutory certainty is provided, the basis for
determining which are personal rights and
obligations of the Corporate Director and which are
rights and obligations of the CCIV need to be
determined under the general law. To date, the
Court has determined that the capacity in which an
RE purports to contract is not determinative. The
extension of these challenging concepts to a
Corporate Director, which does not hold assets on
trust, has the potential to create significant
complexity in the event of a dispute.

Commercial acceptance of the CCIV requires that
third parties be able to engage with the Corporate
Director with a clear understanding of the capacity
in which the Corporate Director contracts; this area
is one that will benefit from greater clarity in the
next draft of the legislation.

PwC

PricewaterhouseCoopers Oy (Finland)

The Finnish Supreme Court broke the principle of
limited liability

The takeaway

It is encouraging to see greater consideration of
alternative investment structures being considered
for adoption in Australia. Such investment vehicles,
structured properly, should lead to improved
investor perception as Australia as a hub for
financial investment, particularly inbound foreign
financial investment. However, in its current form,
the CCIV is a hybrid: a body corporate operated as a
trust; some of its proposed features have created
some anomalies between the traditional character of
a body corporate on the one hand, and a trust on the
other; and the tax detail is yet to be released.

Further consideration must be given to additional
legislation to provide CCIVs with:

a certainty of governance and authority;

b clarity of responsibility and accountability for
persons and entities within the structure; and

c effective operational flexibility.

What is clear from the above, is that there is
certainly more water under the bridge to go before
CCIVs become an accepted alternative to the
traditional MI1S/trust vehicle that is commonly used
in Australia.

Who to contact

For more information, please contact:

Natalie Kurdian

Partner, Sydney

Direct: +61 (2) 8266 2763

Email: natalie.kurdian@pwc.com

Jane Ann Gray

Director, Sydney

Direct: +61 (2) 8266 5243
Email: jane.ann.gray@pwc.com
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At a glance

The Finnish Limited Liability Companies Act is
based upon the principle of limited liability,
according to which the assets of the company and its
shareholder are separate.

However, in its ruling, KKO 2015:17, the Finnish
Supreme Court broke this principle after
considering the ownership and control between a
company and its shareholder.
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In detail

The Finnish Supreme Court broke the
principle of the limited liability in its
ruling KKO 2015:17

The Finnish Limited Liability Companies Act (FCA)
does not include any stipulation according to which
a shareholder could be held responsible for the
company’s liabilities. The regulatory framework of
the FCA is based upon the principle of limited
liability, according to which the assets of the
company and its shareholder are separate.

Special legislation (Bankruptcy Act, Act on Tax
Procedures, Enforcement Code) includes
stipulations regarding situations, where using a
limited liability company could be regarded as an
artificial construction, and therefore the legal form
does not comply with the true nature or meaning of
the construction. In such situations, the separation
of the company’s and shareholders’ liabilities may
be put aside, and the liability may be regarded as the
shareholder’s liability. The separation is called
identification, in case it is made based on other than
the special legislation.

Since identification is a clear deviation from the
main principle stated in the FCA, the identification
of liabilities must be based on strong arguments.
According to the Supreme Court, such strong
arguments prevail in situations, where the group
structure, relationships between the companies or
the shareholders’ control have clearly been used in
an artificial and reprehensible way, that has resulted
in tort of the creditors or circumventing statutory
responsibilities.

The ruling KKO 2015:17 concerned an Estonian
Limited Liability Company, X OU, which delivered
devices exclusively to Finnish consumers. The
compensatory payments required in the Finnish
Copyright Act were not paid on the devises. All
trading operations were executed via a Finnish Y Oy.
In addition, during the trading operations, 80-100%
of X OU’s shares were owned by the Finnish
company, Y Oy, and by Y Oy’s sole owner and
controller, Z.
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The Supreme Court ruled, that the purpose of X
0U’s actions were to avoid the compensatory
payments of the devices sold to Finland that were
subject to compensatory payments. Considering the
ownership and control between the companies and
the artificial construction, the Supreme Court ruled
the actions of Y Oy being so reprehensible, that in
this case X OU’s separation of liabilities could be
ignored. Y Oy was obligated to pay jointly and
severally with X OU the compensation deriving from
the negligence of the compensatory payments.

The ruling has a strong connection to European
Union legislation (Directive on the harmonisation
of certain aspects of copyright and related rights
on the information society) and to European Union
Court rulings, that have supported shareholder’s
responsibilities in equivalent situations. A specific
feature in this case was the fact that the
identification was made on behalf of an Estonian
company, although due to the Finnish registration
principle the Finnish company law does not apply to
an Estonian company. Thus, the ruling may be seen
more as a prevention of abusive practice rather than
a case concerning identification in the aspect of
company law.
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Who to contact

For more information, please contact:

Mikko Reinikainen

Partner, Helsinki

Direct: +358 50 365 8577

Email: mikko.reinikainen@fi.pwc.com

Milla Kokko-Lehtinen
Senior Manager, Helsinki
Direct: +358 50 354 9687
Email: milla.kokko-lehtinen@fi.pwc.com
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