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The 2017 Federal Budget passed 
in May legislated a number 
of measures to create a ‘more 
accountable and competitive 
banking system’. One measure 
was the creation of a registration, 
conduct and enforcement regime 
for select executives and non-
executive directors (NEDs) 
known as the Banking Executive 
Accountability Regime (BEAR)1, 
modelled on the UK’s Senior 
Managers Regime (SMR). 
The proposed legislation is not expected 
to change the essence of the legal 
obligations for a bank, its executives or 
its directors. However, it is intended to 
provide clarity and specificity to those 
obligations and, more importantly, to the 
enforcement and sanction mechanisms 
available to APRA – who will then be 
expected to use them. 

In doing so, the legislation introduces 
new language to the regulatory 
landscape. The legislation may not 
be objectionable in its intent but it is 
understandably generating significant 
industry debate. Concerns exist around 
the potential for regulatory overreach, 
the degree of consistency with long 
established governance principles, and 
the potential unintended consequences 
on risk appetite and issue escalation.

While time and precedent will 
be required before the industry 
can converge on a concrete set of 
interpretations, banks should not 
underestimate the challenge involved 
in ensuring their internal practices are 
consistent with them in letter as well 
as in spirit. What’s more, given the 
tenor of the times and the legislation’s 
emphasis on sanctions and consequence 
management, it is going to be critical not 
only to comply with its requirements, but 
to do so with a margin of safety. 

At the same time, we believe that 
the level of clarity around executive 
authority and accountability envisioned 
by the new regime has the potential to 
pay commercial dividends as well. 

By streamlining decision-making 
closer to what we call the ‘chain of 
accountability’, organisations can 
become simultaneously more responsive 
and more deliberate: more responsive, 
because decisions require fewer people, 
with more at stake; and more deliberate, 
because those who have more at stake 
bring to bear the focus they need to get 
it right.

This is the opportunity presented by the 
new regime. To realise it, organisations 
must do more than simply prepare to 
comply with the new requirements. The 
legislation may specify what documents 
to prepare, what reports to share and 
what contractual changes to make. It will 
not tell anyone how to translate these 
changes into advantage, or to ensure that 
the benefits of BEAR are realised even as 
organisations manage their costs.

In this Hot Topic, we offer our 
perspective on how to best implement 
the BEAR. We review the success of the 
SMR to-date, consider how Australian 
banks can benefit from lessons learnt in 
the UK, and recommend five key actions 
on which banks can get started today. 

Embracing 
the BEAR: 
Executive accountability 
as a source of strategic 
advantage
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1. Other provisions include a ‘one-stop-shop’ Australian Financial Complaints Authority (AFCA) overseen by ASIC; open data; a Productivity Commission review; annual ACCC 
inquiries into the competitiveness of the banking industry; and a range of measures to support Australian FinTech, all of which were recommended by the 2017 Parliamentary 
(Coleman) Review of the four major banks. 
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BEAR offers clearer 
accountabilities – and 
consequences for failing them
At its core, BEAR requires banks to 
document and formally communicate 
to APRA the specific accountabilities 
of their most important executives 
and directors. It makes clear that, in 
addition to complying with business-
specific accountabilities, all ‘accountable 
persons’ are required to: 

• act with integrity, due skill, care and 
diligence;

• be open and cooperative with APRA; 
and 

• take reasonable steps to ensure 
that the people and businesses they 
lead (and to whom they delegate 
responsibility) do the same. 

Although they are more prescriptive, 
these expectations reasonably 
follow from the requirements of 
CPS 220 (governing culture and risk 
management), CPS 510 (remuneration 
and governance) and CPS 520 (defining 
expectations of ‘fit and proper’ 
responsible managers), as well as the 
expectations of directors and officers 
enshrined in the Corporations and 
Banking Acts. 

There are some elements, however, 
that are new. First, there is an explicit 
expectation that ‘accountability maps’ 
are documented and registered with 
APRA along with the registration of 
accountable persons2, as well as the 
expectation that APRA will use these 
maps to identify accountable individuals 
in the event of unsatisfactory conduct 
and ensure that proper consequence 
management is applied. In addition, 
APRA will have the ability to apply its 
own sanctions on responsible managers 
by deregistering them (which would 
prevent them from working for any 
other bank as an accountable person) 
and imposing fines of up to $200 million 
on the banks that employ them. 

Finally, BEAR seeks to increase 
the degree of personal exposure 
for accountable persons who are 
executives by mandating the deferral 
of ‘variable compensation’ (40–60 
per cent, depending on role) for a 
period of four years with appropriate 
claw-back provisions in place, which 
will be subject to APRA review. All 
these requirements are summarised 
in Figure 1. 

Accountability 
mapping

ADIs will be required to provide APRA with accountability 
maps of senior executives’ roles and responsibilities across all 
business areas.

Review of 
remuneration

APRA will be given stronger powers to require ADIs to review 
and adjust their remuneration policies when APRA believes 
these policies are not appropriate.

Deferred 
remuneration

ADIs will be required to defer a minimum of 40 per cent of 
bank executives’ variable remuneration for a minimum of four 
years, increasing to 60 per cent for certain executives.

Civil 
penalties 
for ADIs

APRA will be able to impose civil penalties of up to $200 
million for large ADIs and $50 million for smaller ADIs that do 
not monitor the suitability of executives appropriately.

Figure 1: Six key elements of BEAR

All current senior executives and directors of Authorised 
Deposit-taking Institutions (ADIs) will be required to be 
registered with APRA, and APRA will need to be advised prior 
to any future senior appointments. APRA will have the power 
to deregister and disqualify senior executives who fail to meet 
expectations.

Executive 
registration

2. Responsible managers under CPS 520 (‘fit and proper’), which would include anyone meeting the BEAR definition of an accountable person, are already registered with APRA, 
and APRA can, in principle, request the role description of any manager or person in an ADI. In principle, therefore, the registering of ‘accountability maps’ with APRA is just a 
formalisation of power APRA already has, but with an explicit expectation that APRA exercise it. 

Sanction for 
accountable 
executives 

Executives may be deregistered and thus banned from 
other senior roles if they are found to have breached their 
accountabilities: if they fail to meet standards of conduct 
around integrity, due skill, care and diligence, and acting in a 
prudent manner.
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Figure 2: Elements of BEAR still requiring clarification

Reasonable steps

What constitutes ‘reasonable’ and on what 
basis is it determined? How should we 
mitigate the tendency to apply ‘hindsight 
bias’ to retroactive assessments of 
reasonableness?

Interaction with CPS 520

How will this regime interact with CPS 520, 
noting that most if not all executives who 
would be ‘accountable persons’ under BEAR 
are already ‘responsible managers’ in the 
context of CPS 520 (fit and proper), and 
therefore already registered with APRA?

Remuneration review 

How shall APRA exercise its right to review 
remuneration arrangements in a manner 

consistent with the accountability of boards 
as prescribed by the Corporations Act?

International subsidiaries
What requirements apply to foreign 
ADIs, and how should they map the 
‘accountabilities’ of foreign-domiciled 
executives whose authority may extend to 
Australia?

Remuneration deferral

How will variable pay be valued to determine 
compliance with the 40–60 per cent deferral 

requirement? For example, will Short-term 
Incentives (STI) be considered at target, at 

maximum, or as actual end of year payment? 
Will the deferred proportion of Long-term 

Incentives (LTI) be calculated based on ‘grant 
value’ or actual vested amounts? Will the entire 
deferred amount be required to be held for four 

years, or will staggered vesting be allowed?

Definition of ‘senior executives’

Exactly who else should fall under the regime in 
addition to the executives and NEDs specified?

1. Complexity

First, contrary to popular opinion, 
identifying clear accountability for most 
of the things that actually go wrong in an 
organisation is not easy. Most business 
processes involve multiple teams even 
in the smallest banks. Larger ones can 
introduce formal matrix structures and 
global operations – creating multiple 
points of responsibility for many of the 
things that matter. Banks have come to 
realise that rather than thinking about 
accountability mapping as idealised one-
to-one relationships between ‘problems’ 
and ‘people’, it is more useful to think 
about ‘chains of accountability’ involving 
multiple executives, each clearly defined 
and associated with the bank’s most 
important systems, assets and processes. 

Lessons from the UK – don’t 
underestimate the challenge 
and risk 
Needless to say, the combination of 
potential ambiguity coupled with 
heightened emphasis on sanctions 
raises the stakes associated with this 
legislation3. In the UK, compliance 
turned out to be far more difficult than 
banks had anticipated. There were four 
key reasons why. 

2. Readiness

Second, organisations found that once 
they dug into the work, the level of 
clarity and agreement on even ‘current 
state’ accountability was not adequate. 
Terms of reference for committees and 
role-purpose statements for executives 
(and their reports) were far less rigorous 
than required and, in many cases, years 
out of date. Executives came together to 
agree on who would be responsible for 
this process or the outcome under the 
new regime, only to discover that they 
had never really agreed on who was 
accountable under the old one. 

3. Note that the $200m in potential civil liability to be imposed by APRA could, in the absence of new legislation, represent an additional liability above and beyond damages 
recoverable in courts for a successful suit. 

There is a lot still to be determined in 
the months ahead, and questions to be 
answered. Figure 2 highlights some of 
the most important ones. 

PwC  |  Banking Matters 3



PwC  |  Banking Matters 4

August 2017

3. Emotion

Third, the accountability mapping 
exercises were very emotive for many 
executives involved. This was initially 
surprising. After all, the scope of the 
regime is limited to seasoned executives 
used to tough negotiations. Such 
people, long before they’ve reached 
the top of their organisations, learn to 
make peace with the prospect of being 
held accountable for things not fully 
under their control, and even of losing 
their jobs. However, by introducing a 
dimension of potential public shaming, 
the regime raised the stakes for people 
considerably. This made dealing with the 
ambiguities described above even more 
challenging and very personal in nature. 

Banks also found the process of 
streamlining committee membership just 
as emotive as some executives worried 
about the implications on their status 
and influence. 

There is a potential upside too
There is more to think about when 
preparing for BEAR than simply its 
implementation, costs and challenges. 
Precisely because it exposes so many 
issues around role clarity, process 
complexity and even leadership and 
culture; the exercise of mapping 
accountability (in particular) was seen 
by many as having helped streamline 
and simplify decision-making in their 
organisations. 

Anecdotal evidence suggests that greater 
clarity on the chain of accountability 
has resulted in faster decision-making, 
even as the actual time spent on 
deliberation and consideration of risks 
and alternatives rises. 

This sounds like a paradox. How 
can decision-making get faster, even 
as it becomes more cautious and 
deliberative? Figure 3 illustrates 
conceptually what may be going on. 

Figure 3: Fewer people, more deeply involved

4 For example, the ‘reverse burden of proof’ principle under which a responsible manager who is unable to prove having taken ‘reasonable steps’ would be presumed not to have, and 
final rules about which NEDs should be covered.

4. Fluidity

Finally, while organisations were dealing 
with all of the above, the rules of the 
regime were themselves changing, or 
at least ‘converging’. This is only to be 
expected with something so new, and 
while Australian regulators enjoy the 
benefit of following the UK, Hong Kong 
and Singapore, the reality is that there 
will be nuances in Australia that will take 
time to resolve. In the UK, a number of 
the most controversial SMR provisions 
were not fully resolved until very late 
in the implementation phase4. This 
created considerable additional stress 
and expense for those still attempting to 
meet the bulk of their implementation 
requirements. 
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Be sure that role-purpose statements, 
performance/operational unit and 
business-entity definitions, committee 
terms of reference, high-level process 
maps and other artefacts pertaining 
to the top two or three layers of the 
organisation are in place and up to 
date. Accountable executives may also 
ensure that similar artefacts are up to 
date for their direct reports and other 
delegates for both their own comfort 
and to demonstrate their oversight (not 
to mention ‘reasonable steps’). Doing so 
may reveal the need in many areas for a 
more thorough process of reclassifying 
objectives, specifying the risks associated 
with these objectives, and then 
identifying the processes and controls in 
place to manage these risks. 

Many organisations will need to refresh 
the state of controls optimisation and 
their overall enterprise risk management 
capability, which, as discussed in the 
Major Banks Analysis paper above, 
is something that will be especially 
important in the current environment. 

Compliance with any new regime 
obviously requires that staff be educated 
about it. However, the conduct principles 
embedded in SMR, and likely also 
in BEAR, are not so different from 
existing expectations that a dedicated 
training regime is required. Save your 
organisation cost and stress by starting 
now to plan how you can use your 
existing training and courseware. 

When decisions need to be made, people 
know whom to ask. Decision-makers, 
whether individuals or committees, are 
readier to make them as there is greater 
confidence in their authority. In many 
cases, we see decision-makers exercising 
greater diligence and care, as one would 
expect in an environment of heightened 
personal accountability, and spending 
less time socialising and canvassing with 
other stakeholders not on the chain of 
accountability. This then affords those 
stakeholders more time to focus on their 
own accountabilities, and so on.  

Of course, these are early days, and it’s 
still difficult to separate anecdote from 
trend, or to predict which trends will 
prove enduring. What we can say is that 
the impost and challenge associated 
with SMR preparedness in the UK does 
bring tangible benefits. We expect that, 
with the right approach, Australian ADIs 
should see the same. 

What Australian ADIs should do 
to prepare for BEAR 
So with this in mind, what should an 
Australian ADI do? Organisations can 
take a number of actions, and they 
can get started now, without waiting 
for the open questions of Figure 2 to 
be resolved. 

The scenario analysis and stress-
testing required by CPS 220 are among 
the best tools ADIs have to begin to 
understand the nuances of their chains 
of accountability. As part of every 
exercise, have the board and Executive 
Leadership Team (ELT) identify not only 
what went wrong and how, but who 
was accountable for what, and simulate 
exactly what would be reported to 
APRA and by when. In our experience, 
boards and executives have always been 
surprised at how non-trivial this exercise 
proves to be – especially for technology-
driven scenarios and incidents. 

As a litmus test of cultural alignment, 
BEAR preparedness should be led by 
a member of the ELT and will require 
cross-functional support and capability 
from People, Risk, Compliance and 
Organisational Design. Put this team in 
place right away. 

Some of the most senior executives may 
require contractual changes to their 
remuneration structures. Engaging 
executives now on considering choices, 
options and preferences will avoid 
having to rush a solution later. 

Get your organisation 
in order

Incorporate BEAR 
principles into existing 
training

Take advantage of your 
scenario planning 
capability 

Designate 
responsibility

Begin preparing executives 
about remuneration and 
incentives

For banks prepared to see the new 
regime as more than just another toll 
to be paid on the road to the bank 
of tomorrow, the actions described 
above will help them create an 
organisation that is more deliberate 
but still more agile. More innovative, 
but still more careful. Contrary to 
what some may argue, these are not 
inconsistent objectives.
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